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MEMORANDUM IOR: Director of Contral Intelligence

i ' SUBJECT: - Logal Basls for Cold-War Activities

! : . l. Thie memarandumn is for information.

o 3. Idiscussed with Nicholas deB, Hatseabach, acssistant
j Attorney CGeneral, Office of l.epal Counsel, Departiment of Justics,
j - - the points raised by Scenator Fugene J. Mclarthy concerning the
| Juridical or constitulional right of ClA (o carry out covert activie
o tios divected towards the imposition of a pavticular lao of
! : © political thought on a feoreisn couwntyry. The Presideat, with
his responsibility for the conduct of foreiyn relaticons, 28
Comnmander in Chicf of the Armed Forcas, and with the powers
inhoreoat in the Frosldency, has avthority to take such executive
setions as he doemns apyopriate to protect the national intorest

- which are not barred by the Constitution or other valid law of
the land, | '

3. There are so gencral prohibitions in law on cold-war
activities of a covert nature, although there are laws limiting such
specific acta as yacunting military expeditions within this couniry

- againet a foreign sovexoign. It wonld appear, therelore, that
cold-war activities nat lavelving an act of war and not within
. such legal limitations would be within the executive prervogative.
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(5 Z!: can bo said the Conprens o8 o whole knows that

,.'wrm'y {5 aporopristad to s snd hnows that generally & portion
of {4 goou fov clandesttng avtivliios. To is extont, wo Cun any
that wo have eongryassionad appraval "cw thove aotivitien el wa
Caxnot 88y that wa huve gorarsl cesgressional approval for auy
specific activity ag the huowledge 6 resiricted fo the group

gpociflad above and m.mmwai othes conpgrasrmen brieled for
specific purpesss. I is for the Paecutive Dranch Lo determine
tha natere and extost of thesa o x..c*iw..%xm snd how they should be
gonducted. CIla hos beea direostod by the Wadtloarl fecurity Council,
of wihteh the Previdest ia oz ofifcto Chalmoan, fo wndertake gugh
activitieos end ths Comzress has provided fuads ¢o 5 for thels
periormanca, .m:m::ie:rmi sratetery authority s unagcassary 2ad,
s wiew of the clandustine saiye of Ue ucﬁvit.iw, uuw irabic.
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Ceneral Covngoel

CGC:LRH:jeb

Orig-DCI {including in confirmation bric.xng boak}
ice~0OGC/ LC (confirmation briefing)

Ice~OGC {confirmation bricfing)
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e riemorandum Re: L
Constitutional and Lenal Eapis for So-Called

Covert Activities of the Central Intellirence Arency,

This memorandum will dlscuss the constitutional znd
iogal authority for the Central Intelligence Agency to enzage
in covert activities directed towards the imposition of a
zavticular line of political thought on a foreign country,
it is understood that certain cold-war activities of a covert
aature, such as '"black" propaganda, commando-type raids,
sabotzge, and support of guerrilla activities, have been en-
gaged in by CIA almost from its inception, pur'suané to an
cupress directive of the Né.tional Security Council, and that
ine Congress has repeatedly appropriated funds for the support

of such activities.

I. Constitutional Powars of the President,

Y43 a nation with all the atiributes of sovereizaty,
{he United States is vested with all the powers of goverament
necessary to maintain an effective control of internaticonal

rvelations. ! Burnet v, Drocks, 288 U.S. 378, 396. These

powers do not "'depend vpon the aflirmative grants of the

-

Constitution,  but are "necessary concomitants of nationality.

United States v. Curtiss-VWright Corp,, 299 U.S. 304, 318,
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he salety znd integrity of the United
~-2%es and tho protection of its respeonsibilities and obliracions
&3 o sovereionty™ the con gtituéioml powers of the Prosident are
b::o&:i.. 20 0.A.G, 291, 292, "The very delicate, plenary and
es:elusivq power of the Presideat as the sole organ of the fedeval
goveroment in the fisld of international relations . . . does

nct require as a basis for ite exercise an act of Conpressh,

aithough, like all governmental powers. it must be excreiscd

in cubordination to any applicable provisions of the Corsiitution.

Tnited States v. Curtliss-VWrisht Corp., supra, abt p. 320, Iis
caty to take carc that the lawa be {aithiully e:-;ecute& exiends
uot morely to exprese acis of Cmgr.cas, bﬁt to the enforcoment
of "the rights, duties, ard oblizations growing out of the
Constitution itsclf, our interastional relations, and all of

the protection impiied by the nature of the government under

the Constitution. ! In Re Meansle, 135 U. S, 1, 64. {1890}

 Zxamples of the excreise of these broad powaers are
numerous and varied., Their scope may be illustrated by the
Zollowing: The President may take such action as may, ia
his judgment, be appropriate, including the wse of force, to

protect American cilizens and property abroad. Durand v. Follin

¥
o

}?‘3@.0 G&so NOO 4186 (C- Co S. D. N- Yu (1860)): Iﬂ RC‘ rJEaﬁ'i.C, S-l'f'n:'&,

2
-
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3135 U. 8. at &4; Iamilton v, M'Claushry, 136 Fed., 445, 449-50

{D. Kansas, 1905) i Fackworth, Digest of Internationzl Law,
327-534; V1ld., 454~5, Notwithstanding the exclusive power
oi Congress to declare war, the President may repel armed
atiack and "meet force with force.¥ Prize Cases, 2 Black 635,
&68 {1862). He may impose restrictions on the operation of
domestic radio stal ions which he deems necessary to nrcovent
wrneutral acts which may endangor our relations with foreipn
countries. 30 O.4.G. 291

Congress® granits of powers to oxzecutlive agencies in
areas relating to the conduct of forcign relations and prescr-
vation of the national security from external threats axe
generally couched in terms which neither lirnit the powers of
the President nor restrict his discretion in the cheico of the
agency through which he will exercise these powers, Thus, in
c—;sta_.blishin.g a Departmént of State in 1799, Congress directed
that the Secretary shounld perform duties relating to "such. . .
matters respecting foreign affeirs as the President of the
United States shall assign to the Department", and ghould
teonduct the business of the department in such manner as the
Prosident shall direct.™ 1 Stat. 28; R.S. B 202, 5 U.S.C. 156.

3
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wiore recently, in cotablishing the National Security Council,
Congreas gave it the funciion of advising the President "with

wcopect to the integration of domestic, foreign, and military

(%]
O
$artt

iicics velating ¢o the national security. ! 50 U.8.C. 402 {z).

B

Jroma vhe wesinning of our history as a nation, it has

-

seen recognized and accepted that the conduct of foreign ailuirs

4]

o ogcarion requirces the use of coverd activitics, which inizht
be of 2 guasi-military nature. Sce, €. 7., the acts of July i,
i790, 1 Stat. 128, and Mar: 1, 1810, sec, 3, 2 Stat. 609, In

& message to the House of Representatives declining to furnish

<n account of paymente made for contingent expenses of forciom

—?

intercovrse, Precideat Poik reviowed that practice and siateds

“The experience of every nation on earth has
demonstrated that emerneacies may arise in whica
it becomes absclutely necessary for the public
safety or the public good to make expenditures
the vory object of which would be defeated by
publicity, v 1 '

‘oot

1/ Precident Polk continued:

‘Uome governmenishave very large amounts at theiy
»osal, and have made vastly greater cxpenditures
than the small amounts which have from time to time
ceen accounted for on President's certificates. In
a0 nation in the application of such sums sver mada

0
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Fcoanotc__l_/ continued:

public. Iatime of war or impending danger the
cituation of the country may make it necessary
to empioy individuals fox the purpose of chbtain-
ing informeation or rendering othor important
cervices who could never be prevailed upon to
act if they entertained the least apprchension
that their nanes or their asency would in any
contingency be divulged. So it may often
beceme noccosary to incur an expenditure

for an objoct highly uscful to the country;

Zor euarnple, the conclusion of a treaty with

a barbarian power whose customs require on
guch occasions the use of presents., But this
cbject might be altogether defeated by the
iutripues of other powers if our purposes

were to be made known by the exhkibition of

the original papers and vouchers to the
accounting ofiicers of the Treasury. It

would be casy to specify other cases cther
cascs {cic) which may cccur in the higtory of 2
gxcat nation, in its intercourse with other
nailons, wherein it might become absolutely
necesoary to incur exponditures for objects
which cocld never be accemplished if it were
suspected in advance that the itemes of ex-
penditure and the agencies employed weuld be
made public." 4 Richardson, Messages and
Papers of Presidents, 431, 435 {April 20,
18495}

Compare also Stuart, American Dinlomatic and Conzular
Practics (1952) p. 196, {commenting on prevailing diplomeatic
practice of all countries), "actual cases of interforence in
tho internal affairs of states to which the enveys are
accredited are very numerous. '
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Sa caxly cxomple of such 2 secrat opera ion is aflorded

.
”

by the Lewis and Clark expedition of 1803. That e spedition wasg

authorized prior to the Louisiana Purchase by a siatute providiae

Gt

“That the suam of two theusand five hundred
dollazs b ba, and the same is hor ceby appropriated

2

or the purpogo of extending the external
cormmerce of the United Siates (2 Stat. 206). 0

Congress used this cryntie lannu;.-va at the request of Presidea
Jelferson becauvse, in the words of 2 pre_sent-day Judpe, the
“eunedition, military in charactey, would enter into londs cvrned

.. -

wy a foreign notion with wiich the United States was at Peaca

cad o o . the ufmost secrecy bad 0 be observed. ¥ 20 Triwcs g

Co. of &2, Paul v. Minnesota Fistorical Soc., 146 F, Sunp. 632,

~

656 {D.C. Minn. {1556)), aff'd sub. nom. United SFates v. First

“rust Co, of St Paul, 251 F. 2d 635 {C. A. 8).

2/ In his messaye to the Congress, Precident Jcilerson
Stated: % & = Tho appropriation of $2, 500 ¢ for the
purnose of extending the external commorce of tho
United States, ' while understood and considered by

the Executiveo as riving the legislative ea nction, would
cover the undertaking from notice and proevent the
costructions which intorcested inddviduals might other
wise previously prepare in its way. " {1l Richardson,
wfgssape and Papers of the Presidents, 352 at 354, }

£
L
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‘

Undaer modern c‘omiitions of "cold war", the President can
wroperly regard the conduct of cov.er_t activities such as axre
described at the opening of this mermorandum as necessary to
the effective and successful conduct of foreign welations and
ihe protection of the national security, When the United
states is attacked from without or within, the President may

"meet force with force”, Prirze Cases, supra, In waging & world

wida contest to strengthen the free nations and contain the
Coramunist nations, and thereby to presexrve the existence of

iz United States, the President should be deemed to have
coraparable authority to meet covert activities with covert
activities if he deoms such action necessary and consistent

with our national objectives. As Charles Dvang Hughes szaid

in another context, ''Self-proeservation is the first law of

national life and the constitution itself provides the necessary
powers in oxder to defend and preserve the Upited States.’ War
Powers Undex the Constitution, 42 A.B.A, Rep. 232 {1917). Just
as "the power to wage war is the power to wage war successfully,
id, 238, so the power of the President to conduct foreign velaticns
should be deemed to be the power to conduct foreign relations
successiully, by any means necessary to combat the measures taken

by the Communist bloc, including both open and covert measures.
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'tho excluasive power of Congress to declare war has boca held
a0t to prevent use by the Fresident of force short of war to

protect American citizens and property abroad. A fortiox?, it

Jocg not provent his use of force short of war for other

purpeses which he deems necessary to our national survival,

el

ILLEGIB In either case the rmoznitude and possible grave international

consequences of a pavticular action xnay be such 25 to roander

i¢ desirakle for the Fresident to consult with, or <biain

Gormit such action, But the necessity {or obtaining such

approval does not depend on whether the action is overt or

covert.

o
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OFFICIAL ROUTING SLIP

TO NAME AND ADDRESS DATE INITIALS

1 |1egislative Counsel

2

3

4

5

6
ACTION DIRECT REPLY PREPARE REPLY
APPROVAL DISPATCH RECOMMENDATION
COMMENT FILE RETURN
CONCURRENCE INFORMATION SIGNATURE

Remarks: 75ck: Attached are Larry's memorandum
of 15 January 1962 and a memorandum of
17 January 1962 prepared by the Office of
Legislative Counsel, Department of Justice.

consider what to do nex

25X1A

the basic thrust is
the constitutional power of the President and
that no statutory authorization is required.
After you have digested these, we should

Johf”’S. Warner

FOLD HERE TO RETURN TO SENDER

FROM: NAME. ADDRESS AND PHONE NO. DATE
Acting General Counsel 8/18/71
x g BoROA287
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